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PART VI. 
Abstract of the Proceedings of the Council of the Governor General of India 
assembled for the purpose of making Laws and Regulations, 


GOVERNMENT OF INDIA. 
LEGISLATIVE DEPARTMENT. 


ABSTRACT OF THE PROCEEDINGS OF THE COUNCIL OF THE GOVERNOR 
GENERAL OF INDIA ASSEMBLED FOR THE PURPOSE OF MAKING 
‘LAWS AND REGULATIONS UNDER THE PROVISIONS OF 
THE ACT OF PARLIAMENT 24 & 25 VICT., CaP. 6y. 


~ ‘The Council:met at Government House on Friday, the 4th March, 1892. 
PRESENT : 


‘His Excellency the Viceroy and Governor General of India, ‘G.c.M.G., 
G.M.S.1., .G.M.1.E., Spent 

His Honour the Lieutenant-Governor of Bengal, K.C.SA. 

His Excellency the Commander-in-Chief, V.C., G.C.B.,:G.C.ME., R.A. 

‘The Hon’ble Sir P. P. Hutchins, K.C.S.1, 

‘The Hon’ble Sir.D, M. Barbour, K.C.S.1. 

‘The Hon’ble Sir A, E. Miller, Kt., Q.c. 

The Hon’ble Lieutenant-General H. Brackenbury, C.B., R.A. 

‘The Hon’ble Colonel R. C..B. Pemberton, R.E. 

‘The Hon’ble H. W. Bliss, C.1.B. - 


‘The B Saat Hct snet . Nugent. 
“The Hon’ble J. Woodburn, C.s.1. 
‘The Hon'ble J. L. Mackay, C.1,8. 
~The Hon’ble Dr. Rash Behari Ghose, 


“The Hon'ble Sir John Edgar, K,C.1.E., C.S.1. 
The Hon'ble Palli Chentsal Rao Pantulu,. C.LE. 


een INDIAN BANKRUPTCY BILL. 
_ ‘The Hon'ble Stk ALEXANDER MILLER moved that the Hon’ble Sir 


_ ‘Philip Hutchins be added to the Select Committee on the Bill to amend and 
es consblidate the Is law ce penkoptey and Insolvency in nen eee Heex.- 
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MADRAS SMALL ‘CAUS 
The Hon’ble Sik PHILIP HUTCHINS mov se 
final Report of the Select Committee on the Bill to extend 
the Court of Small Causes of Madras be postponed to the next n 
~ Council He explained that the papers relating to the Bill had not 
from Madras, but he hoped that they would arrive in time to enab! 
mittee to take them into consideration and frame its report | 
_ meeting of the Council. . ganse.cMe 
Fe - The Motion was put and agreed to 


RANGOON PORT COMMISSIONERS ACT, 1879, AMENDMENT. 





a The Hon’ble MR BLISs presented the Report of the Select Committee 
the Bill to amend the Rangoon Port Commissioners Act, 1879. rte 


COURT OF WARDS ACT, 1879(B.C.), AMENDMENT BILL. _ 


The Hon'ble Stk JOHN EvGAR introduced the Bill to amend the Court. 

Wards Act, 1879 (B.C.), and moved that it be referred to a Select Committee 
consisting of the Hon’ble Sir Alexander Miller, the Hon’ble Sir Philip Hutchins, 
the Hon'ble Mr. Evans, the Hon'ble Mr. Woodburn, the Hon’ble Dr. Rash 

; Behari Ghose and the Mover, with instructions to report inaweek. He said:— _ 

“ The most important provisions of the Bill which I am now about to lay 

before this Council are meant to amend the Bengal Court of Wards Act of 1879 

so as to enable the Court of Wards to take over the management of the prow 

perty of persons not otherwise disqualified upon their own applicides and with = 

_ the sanction of the Lieutenant-Governor in each case. Similar provisions were 
included in a Bill pevess, by the Council of the Lieutenant-Governor of Ben ; 

1877, from which however the sanction of the Governor General in Comart 





4p 
withheld owing tp a technical defect. Since that time the desirability of tae 
sume measures to preserve ancient families from ruin and to prevent “uation Ri 
historical and political importance from being broken up has frequently been 
brought home to the Government, and in one instance a special Act was passed 
with the consent of the creditors of a great landholder with a view to rescuing 
_ his estate from imminent ruin, In March, 1891, a Bill similar to that part of th 
hea sp Bill. which affects s Bropoeters disqualified on their own application 
Introduced into the Council of the Lieutenant-Governor of Ben 
upon by a Select Committee. But before the measure could become 

brought ‘to notice that one of its provisions appeared to | ct | 

Pt gal Counc,“ Cosnajuontiy st eyadeudel a 

; icil, Consequently it was decided tha 
- undertaken by the Council oie Gondner tees: abate! 
___ “ The sections of the present Bill, which relate to the n¢ 


fied , are practically the same as those of the 
tin Boreal Ceneicat they do oe eentely Ge 
08 law in other Provinces. — Pass hleione eh 


3 


“ieee 



























eae Qian ee 





=>, 


The Gazette of Endia. 


PUBLISHED BY AUTHORITY. 








CALCUTTA, SATURDAY, MARCH 12, 1892. 





Gar Separate paging is given to this Part in order that it may be filed as a separate compilation, 








PART VI. 
Abstract of the Proceedings of the Council of the Governor General of India 
assembled for the purpose of making Laws and Regulations. 


GOVERNMENT OF INDIA. 
LEGISLATIVE DEPARTMENT. 


ABSTRACT OF THE PROCEEDINGS OF THE COUNCIL OF THE GOVERNOR 
GENERAL OF INDIA ASSEMBLED FOR THE PURPOSE OF MAKING 
LAWS AND REGULATIONS UNDER THE PROVISIONS OF 
THE ACT OF PARLIAMENT 24 & 25 VICT., CAP. 67. 


The Council met at Government House on Friday, the 11th March, 1892. 
PRESENT : 


His Excellency the Viceroy and Governor General of India, G.C.M.G., 
G.M.S.L., G.M.LE., presiding. 
His Honour the Lieutenant-Governor of Bengal, K.C.S.1. 
His Excellency the Commander-in-Chief, V.C., G.C-B., G.C.1.E., R.A. 
‘The Hon’ble Sir P. P. Hutchins, K.C.S.1, 
The Hon'ble Sir D. M. Barbour, K.C.S.I. 
_ The Hon’ble Sir A. E. Miller, Kt., Q.C. 
The Hon’ble Lieutenant-General H. Brackenbury, C.B., R.A. 
The Hon’ble Colonel R. C. B. Pemberton, R.E. 
The Hon'ble H. W. Bliss, C.1.E. 
The Hon’ble J. Nugent. 
The Hon’ble J. Woodburn, C.S.1. » 
The Hon'ble W. H. Rattigan, M A., LL.D. 
The Hon'ble J. L. Mackay, C.LE. 
The Hon’ble Dr. Rash Behari Ghose. 
The Hon'ble Sir John Edgar, K.C.1£., C.S.1. 
The Hon’ble Palli Chentsal Rao Pantulu, C.1.£. 


MADRAS SMALL CAUSE COURT BILL. 


~The Hon’ble Sir PHILIP HUTCHINS said :— 


_ “Twas to have presented to-day the final Report of the Select Committee 
on the Bill to extend the jurisdiction of the Court of Small Causes of Madras, 


VIA 











but I regret to say that it is not ready. The papers did not arrive from 
till Re ats;, and fits we! had to be printed, as there was only one copy. T 
Committee has, however, held one meeting, at which it discussed, as far tin 
permitted, a long list of suggestions upon points in which the draft has been 
thought to be defective. Some of these defects undoubtedly exist, and as_ 
one at least, which is likely to have a material effect on the constitution of 


new Court, our opinions were equally divided. All these suggestions emanate — 
from the High Court or Government, and ought, in our opinion, to be seen and — 


considered by the people with whose interests the new Court will have to deal. 
Moreover, there has been a very ae complaint that the time allowed for 
scrutiny of the Bill, has been too short. In these circumstances we are un- 
animously of: opinion that: it will be: better not to take the Bill into final con- 
sideration within the short remainder of the present: session, and that: it ought 
when fully revised to be re-published. 

‘In lieu, therefore, of the: motion: standing opposite my name I will now, 
with Your Excellency’s permission, move :— 

That the Select Committee on the Bill to extend the jurisdiction of the 
Court of Small Causes of Madras be allowed to. present a further Report on or 
before the 25th instant and to defer its final Report sine die,” 


The Hon'ble Sik ALEXANDER MILLER said :— 


“T should like before the motion is put to say one word with regard to 
the point upon which it has been mentioned that our opinion was equally 
divided, and to explain, that in giving the casting vote which it became my 
duty to give I did so not with reference to my own opinion but. following the 
view taken by the Government of Madras. It occurred to me that that was 
the proper way to exercise the casting vote where the Committee was equally 
divided, and therefore 1 should:be glad that the point in question should be re- 
submitted to the Government, of Madras, because, if, they should alter their 
opinion, it may alter that of the Select Committee,” 


The Motion was put and agreed to. 


RANGOON PORT COMMISSIONERS ACT, 1879, AMENDMENT 
BILL. 


The Hon'ble MR. BLIss, moved thatthe Report of the Select. Committee 
on the Bill to amend the Rangoon Port Coldshigstoncrs Act, 1879, be taken into 
consideration. He said :— te 

“T have little to.add tothe Report of the Select-Committee which is:before 
the Council. 

“The proposal that. the meetings. of the Rangoon Port. Commissioners 
should be open to the public came from a. private source, and. seemed worthy of 
adoption. The Select Committee was, however, unable to.accept the proposal 
without any qualification, Even in respect to the transaction of such. usiness 
as the consideration of tenders put in by members:of the Port Commission with 
the permission of the Local Government, for which it is now. proposed to pro- 
vide, it is evident that public debates might be most inconvenient; Members of 
the Port Commission may not be the only tenderers; other tenders.may be put in 
by persons who are less well known ; and in such cases itmay be necessary tocon- 
sider both the pecuniary and the professional competence of such other. persons. 
The conduct and character of subordinates is another matter which it. may at 


.. any time be necessary for the Port Commissioners to discuss. . No doubt; in all — 


such cases a bond fide discussion would be_privi ; but it would nor 
the less be most inconvenient and injurious. to Peay geasien nae 
and therefore prejudicial to the interests .of the rt, that such. discussions 
should take place in the presence of reporters sad be spread all over the place 
in the next neeeine's Ba ts. The Select Committee was therefore of opinion 
that a legal power of declaring meetings of the Port ‘Commissioners closed to 
the cpus s moe be reserved, and should be vested im the person 
the time, who will b sible for. ise: of th 
Goa tle toile ake f ' the. proper exercise of. 
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on presiding 


ee 







a ag d. 2, pesaeriak oe spoons 
: tee t t ‘not 
b oe-aries: aa ‘he econ ss “i 
add ee on oa consideration, it sonia ‘to oi Select Commi 


9B y enhanced. A ‘reference ‘to the Local Government ‘should never ver 

ous delay, and secures the adyantage that all considerable Reto 
Ai ‘ge utente by competent professional -authorities, independent 
eapomile for their preparation,” 


“The Hon’ble Mr. MACKAY said:— 


“ My Lord, the Bill now ‘before your Excellency’s Council contains a 
vision which, I believe, is foreign to all other Indian Port Trust Acts, a 
this way it marks a new departure. Sub-section (g), which ‘it is proposed ‘to 
add to section 60 of the Act, provides that the meetings of the Commissioners 
shall be thrown open to the public except in such particular cases as the 
President may otherwise direct, and the provision, in my opinion, with the reser-_ 
vation, is 7 salutary one, The more light that is let in vat the-proceedings and 

jects of public bodies such as Port Commissioners, whose Fagan ons may 
io we uch to forward or retard the prosperity of the country and the progress of 
trade, the more likely are we to find prudence meth their mt ae and I 
am therefore in favour of the new departure now proposed. 


The Motion was put and agreed to. 


The Hon’ble Mr. BLIss also moved that the Bill, as amended, be cana! 
The Motion was put and agreed to. 
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‘COURT OF WARDS ACT, 1879 (B.C.), AMENDMENT BILL, 


The Hon’ble Sir JOHN EDGAR presented the Report of oe Select Com- 
mittee on the Bill to amend the Court - Wards Act, 1879 (B.C.) 


LAND ACQUISITION ACT AMENDMENT BILL. 


‘The Hon’ble MR. BLISs moved for leave to introduce a Bill to amend the 
Land Acquisition Act, 1870. He said :— 

“| must, by explaining that I have not undertaken the preparation and 
tion of this Bill on my own initiative, but at the request-of my hon’ble 
a Sir Philip Hutchins, and with the advantage of access to the reports __ 

- which have been received from Local Governments, and to the communications 








coer. ten years, on the question of the amendment of te 





the sition of land for public purposes and for: 

Scent gore 

nd | rc tee eee pe arsine ic 
shoul give iar and somewhat 





ve passed between the different departments of the Government of © eg 
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one. The Act left the whole matter to the jud t of arb’ 
whose decision there was no appeal whatever, unless upon the 
ruption or‘misconduct, which were Lampe aes impossible of proc 
contained, moreover, no statement of the principles which should guid . 
trators in their awards, and imposed on them no obligation to give any 
for their findings. The result was that, in the words of the then “Ad 
General, the public money was absolutely thrown away ; indeed, in one 
he went further and said se the practical working of the law had led to 
hing like robbery of the public money. Res : ite sss 
ae In spank ber ng to smeaaek: and also in introducing, the Bill which, 
after many changes and much consideration, ultimately became Act X of 1870, 
the Hon’ 1. Mr. (now Sir John) Strachey gave illustrations of the waste of t 
public money to which this system of unqualified arbitration had led, and 
proposed, first, that, instead of arbitrators, against whose decision there was no 
appeal, selected judicial officers, assisted by assessors, should determine the 
value of the land to be acquired in all cases in which it was disputed; secondly, 
that if the Judge differed the majority of the assessors as to the value of 
the land,‘an appeal should be allowed to the High Court, whose decision would me 
be final ; and, facie: that the law should distinctly prescribe those considera- 
tions which should, respectively, be taken into account, and be neglected, in 
determining the amount of compensation which should be allowed. ‘These 
proposals Bi a principal part of the law as it now stands. They were a great 
improvement on the law previously in force, but have not, in practice, worked in 
an entirely satisfactory manner, 


“The procedure for the acquisition of land under the existing law is as- 
follows :— 


“On its appearing to the Local Government that land in any locality is 
likely to be required for a public purpose, a notification to that effect is pub- 
lished; and the proper officers are thereupon authorised to enter upon any land 
in that locality, to survey the same, to examine the sub-soil and to do all other 
acts, including the marking-out of the land, necessary to determine the fitness 
of the land for the proposed public purpose and the boundaries of the precise 
area which will be needed streets and for all damage done by such entry on 
and marking-out of the land the officers entering thereon are required at once to 

ay such sum as may be agreed upon, or as, in case of dispute, shall be decided 
by the Collector to be proper, ‘This part of the Act may be extended to the 
entry on, and marking-out of, land by the officers of Companies. 


“The particular land which will be needed having been thus ascertained, 
aformal declaration has to be published by the Local Government that it is 
so needed, and for what purpose it is needed; and it is provided that such 
declaration shall be conclusive evidence that the land is needed for a public 
purpose, or for a Company, but shall not be made unless the compensation tobe 
awarded is to be paid out of the public reyenues, or from some Municipal Fund, 
or by a Company. Herein is a matter in regard to which an amendment of the 
existing law seems desirable. When the Act was passed, District or Local Funds 
hardly existed. They were therefore not mentioned. Now, their operations 
extend to almost, or quite, the whole of India. But it has been held by the Law 
Officers of the Bombay Government that the Act, as it stands, does not warrant 
the compulsory acquisition of land for such purposes as the construction of a 
eee ip or the erection of a school-house ee Local Funds. Obviously 
, Should do so, : BBS A 


“The declaration having been issued, the Collector proceeds to hay 
land measured and sends notices to all persons interested therein to 
before him and state their claims to compensation. This part of the A 
needs amendment, to enable land-owners to object, if they think 
measurement of the land made under the Collector’s orders. 
“The next step is that the Collector proceeds ‘to enqui 
eee to rie the vps tion which | 

for it. In doing so, he is gui the principles laid do 
¢ Court in sections 2 to which 4 aid efer aga 
‘if he and t interested agree as to the am 

































, the Collector 


of the Court, urt, however, t 
serious practical obj 


Cl 









| the persons interested on the o are required each to 
“Assessor; and the two Assessors and the Judge, sittin 


heir guidance in doing so, sections 24 and ag of the Act lay down, 

ters they are to consider, and what matters they are to neglect. 

nong the matters to be considered are the market-value and the damage 
used by severance, by the injurious effects of the acquisition on the other 

property of the person interested and by the expense of a change of residence, 

if such is ‘necessitated. The time as at which all these matters are to be 
valued is the time of awarding compensation, Among the matters to ‘be 
ii, are, the degree of urgency which has led to the acquisition, the dis- 
inclination of the person interested to part with his property, and any increase 

in the value either of the land acquired, or of the other land of the person in- 
terested, which is likely to accrue from the use to which the land acquired will 
be put. It is then provided that the compensation awarded shall not be less 
than the amount tendered by the Collector, nor more than the amount claimed 
by the person interested ; that if the Judge and one or both of the assessors — 

















of the Court, aoa ‘reference being made to it by that | 
Part III of the Act, and is pet iar. The Collector — 
er, 


ceed to determine the amount of the compensation to be al- at 


agree as to the amount of compensation, their decision shall be final; that, ifthe 


_ Judge and the assessors disagree, the opinion of the former shall prevail, sub- 
ject to an appeal, which usually lies to the High Court; that the assessors 
shall be paid fees not exceeding Rs. 500 each; that the Collector shall pa 
all the costs pendente lite; and that the Collector shall be finally cast in all 
costs, if the amount ultimately awarded exceeds, by ever so little, the amount 
of his original tender. In a separate part of the Act (Part 1V), it is provided 
that disputes as to the apportionment of the Collector’s award shall be settled 
by the Judge sitting alone. i 

“Part V of the Act deals with the payment of the compensation 4 the 
Collector, and provides that, in consideration of the compulsory nature of the 
acquisition, the Collector shall pay, in addition to the amount of compensation 
awarded, whether by himself or by the Court, a further sum of 15 per cent. 
‘on the market-value of the land. To this provision for the compensation of 

land-holders, so far as is possible, for the sentimental injuries often inflicted on 

"them by de 















riving them of their property for the public benefit, there can be no 
tion. But to the further provision of section 42, that the Collector shall 





pay interest on the amount of the compensation (including the addition of 
“1§ per cent.) from the time he has taken possession of the land, it seems 
me that objections may justly be felt from the point of view of the public 
ue. In nine cases out of ten—I might almost say in ninety-nine cases oub 
“a hundred—the fact that compensation is not eg at the time possession is 
sken is due to the default of the persons interested in the land. Sometimes they 
ble, and even frivolous, objections to the amount or the appor- 
lector’s award. Sometimes they fail to attend at his — 

| him to throw the matter into Court. I cannot 


by . the 
is 
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the Collector,.on the amount.of compensation by any accident ‘not 
= the time possession is taken of the land, and on the amount-of 
which the Collector may ultimately be ordered to pay to the persons 
The Bill provides for the alteration of the law in accordance with these 
“Part VI of the Act.provides a simpler procedure for the acquisition of ] 
the temporary use only of which is desired, as, for instance, for the excavation 
storage of materials in the case of the construction of a railway. Incase 
putes arising, in consequence of such temporary acquisitions, as to the amor 
of compensation to be paid, the Judge, sitting alone, is empowered to gi 
final decision. To this procedure no objection has been raised or can reason 
ably be ieit. “The Act makes no provision for the costs of references under this 
Part. The Bill supplies this omission, which was apparently accidental. 
“Part VII of the Act lays down the procedure to be adopted when it is 
sought to acquire land for Companies. It indicates, though perhaps notso 
clearly as is desirable, that it is not intended that the law shall be putinforcefor __ 
the acquisition of land for all Companies, even though registered under the Indian 
Companies’ Act of 1882, or formtd in pursuance of an Act of Parliament or by 
Royal Charter or Letters Patent. It is not intended, that is to say, that the Act 
shall be used for the acquisition of land for any Company in which the public has 
merely an indirect interest and of the works carried out by which the public can 
make no direct use. The Act cannot therefore ‘be put in motion for the bene- 
fit of such a Company as a Spinning or Weaving Company or as an Iron” 
Foundry, for although the works of such Companies are distinctly “ likely to 
Prove useful to the public” (to use the words of section 48), it is not possible to 
predicate of them “the terms on which the public shall be entitled to use” 
them, a condition precedent to the acquisition of land laid down in section 49. 
On the other hand, if the Goyernment determined to entrust to a Company the 
working of coal or other minerals owned by it, on such conditions as to the 
ayment of royalties or otherwise as it might deem fit, the operations of such.a 
ompany would be for a public purpose, for the furtherance of which the pro- 
visions of the Act might properly be applied. 1 mention this point because the 
question of the kind of Companies, for the purposes of which land may be ac- 
ia under the Act, has more than once been raised ; and it is important both 
that the public should understand that the Act will not be used in furtherance of 
private speculations and that the Local Governments should not be subject to 
pressure, which it might possibly sometimes be difficult to resist, on behalf of 
enterprises in which the public have no direct interest. The only defect which 
has been found in this part of the Act is that its terms are such as to throw 
unnecessary difficulties in the way of the acquisition of land for companies, such 
~ as railway companies, for the purposes of which the Government has contracted 
to provide land, and which are therefore, so far, Government undertakings. 
The Bill contains provisions which are designed to obviate those difficulties and 
to simplify the procedure applicable to such cases. 
“Part VIILof the Act contains the usual miscellaneous Provisions, two only 
of which are of present interest. One of these relates to the night of Govern- 
ment to withdraw from an acquisition of land once en:barked upon. As the 
law now ‘stands, it cannot do so, if the Collector has made an award or are 
ference to the Court. But this secms an unnecessary restriction. A case has 4 
been reported by the Bengal Board of Revenue in which it was sought toac- 
quire for the purposes of a Railway Company a small piece of land, of which — 
it was already in occupation as a tenant ata yearly rent of Rs. 12-105, The 
value of the land was estimated at Rs. 330, for which sum it might have 
‘+ worth while to acquire the freehold. When, however, the Collector came 
quite into the claims of the persons interested in the land, whose interests. 
out to be complicated and conflicting, and undefined to an extent 
at least not recognized, at the time the estimate was framed, he 
a sui for the land than Rs. 6,859. In such a case the Goy 
tainly be allowed to withdraw from the acquisition of land o} 


costs and damage 
vided in the ‘Bill 





















verance. It is considered that, in such cases, the Government 
power of, at any time, deciding to take up the whole property. 
tas this effect appears to: be the proper correlative to the, existir 
provision of law that the owner of property, a part only of which it is p 
‘to take up, may compel the Government to acquire the whole. 
“T must now revert to those parts of the Act which deal with the Collec 
_ tor’s.enquiry and award and with reterences to the Court and'the procedure of the 
Court thereon. The first objection to be taken to them is that the power of the 
eee orb ssnagee limited. The average Collector is probably better quali- 
é the average District Judge to form a correct opinion as'to the value of 
land; he is quite as much to be trusted’as the Judge to do justice between the 
sovernment and the claimants, and isin most cases not less capable of fairly de. 
eiding how the compensation should be distributed; and, at least as far as 
regards the agricultural classes, he is more in touch with the people than the 
Judge, and his decision is more likely to be received’ by them with acquiescence. 
Nevertheless, he has no real. power under the Act. No matter how «vial or 
how absurd the difference of opinion as to the value of the land, or how 
palpably exorbitant the demands. made, he cannot enforce his award, but is 
obliged to make a reference tothe Court. The same rule applies, both if, out 
of fifty persons interested, one only fails to attend —a common case ‘when it is 
sought to acquire land belonging to a village community, the presence of every 
member of which it is practically tinpastible to secure ;—and also if the interest 
of any person affected is so slight that he will not take the trouble to attend 
before the Collector, even though legally punishable for neglect to do:so, alsoa 
very common case. A good instance of this'is given in the papers to which I 
have had access: Ina-case referred to the Court’ of Mr. Charles; the Addi 
tional Judge of the 24-Parganas, specially appointed for the disposal’ of! land+ 
acquisition cases arising cut of the construction of the Kidderpore Docks, the 
compensation awarded amounted: to. 2 annas 9 pies: Naturally: enough, the 
parties: interested in these few feet, or yards, of land did not appear before the 
Collector. ‘The consequence was that they had to pay Court costs amounting’ to 
Rs. 2-8, or fourteen times the value of the land; and if the Judge had not’ dis+ 
posed of the case (illegaily, as-it seems to me) by himself, instead of appointing 
assessors, the costs would have been ten-times as much as they were, Nor: is 
this a solitary instance of an oye trivial case being perforce referred to this 
same officer. Within a period of eighteen months, all the elaborate: machinery 
ofhis Court, aided by assessors, was set in motion in eleven casesin which: the 
compensation awarded was less than Rs. 10 and in 29 cases:in) which it: wassless 
than Rs. 20. Mr. Heysham, a Deputy Collector who was: for twelve: years 
employed on land acquisition in, and in the neighbourhood of; Calcutta, .and)who 
has furnished a valuable report on the working of the Act, reports such .cases to: 
- be numerous, and points out that the Act gives. the Collector no option’ but: to: 
drive defaulters into the Civil Court against their own will and much to: their 
detriment, and also to the inconvenience of the Collector and the-unnecessary: 
inoreas@ of, and delay in, business inthe Civil Courts. Nor ‘is this all. The 
whole of this, in many cases quite unnecessary, business, that is thus thrust 
upon the Civil Courts, has to be transacted: at the sole cost! of. Government; for 
-in-no'case are any court-fees: charged, not even. when the questions: referred 
are as to the title to the land or‘any rights thereto or interests therein, regards 
ing: which conflicting claims: are set! up; or are as'to re TT RY Ee 
the persons interested ofthe compensation: awarded by the Collector; all. 















amr of the public interests, is imo way concerned., And the injustice; as 
-Pconsider it, to the Government does not end here. The Collector is:burdened_ 
"with: the whole’ of the costs of the Court's enqu often a very considers 
able sum—if his award is. enhanced by ever so'sm ll a sum). A man might; 
for instance, be offered’ by the: Cc _ seventy: thousand: rupees: for: a 
piece of land: sought to be a ired; he might claim alakh;: and: the:Court 
n td’ him R70j050 only, Yet the Collector’ would have to: pay’ 
posts, not to spe k of! interest’ on’ the whole sum, for:a: period: 























which are questions of purely private interest, in which the Government; asethe = -- 











community has its rights in such matters, as well as the private individuals: 
whom it deals through the agency of the officers of Government, Tt 

also that the direct and strong tendency of the existing provisions as to cost 
is to stimulate claimants to object to the Collector's award and to encour 
them in preferring extravagant claims. The law should not lend itself 
this. : ; 





“Then there is the question of the employment of assessors to aid the — 
Court. The Act provides for the appointment of qualified assessors, but it | 
omits to define the word “qualified,” and it must be obvious to every one who 
is acquainted with the circumstances of this country that “qualified” assessors” 
are not obtainable here, in the sense in which the word “ qualified ” will usually | 
be understood, that is, qualified by education and by practical experience of the | 
matters on which they are required to pronounce opinions. In England there — 
are many men, in all parts of the country, who make land valuation the 
business of their lives. In this country, there ate no such persons, save pers 
haps a very few in three or four of the larger towns. What happens in practice 
is that the person interested appoints an assessor, who is virtually pledged 
beforehand to endeavour to protect and advance his interests. The Collec- 
tor’s assessor is under no such understanding, it is true, but is very probably 
indisposed to go against the Collector. The assessors are supposed to be remu- 
nerated by the fees provided for by the Act, but it is credibly reported that in 
heavy cases the claimant's assessors receive additional fees by private arrange- 
ment, while it is certain that the Collector cannot secure the services of com- 
‘pein persons from want of power to grant them adequate remuneration. 

nder all the circumstances, it seems to me idle to suppose that the employ- 
ment of assessors can in any way lighten the labours of the Court, or relieve it 
of responsibility, or ensure justice as between the Government and the persons 
interested. 

“ Another point as to which difficulties have arisen is that of the determina. 

tion of the market-value of the land to be acquired. This has to be fixed as at 
the time of awarding compensation. But the award of compensation may not, 
frequently does not, take place for two or three years after the land has been 
taken possession of by the Collector. In the meantime, on the one hand, the 
buildings on the land, which constituted its main value, may have been removed 
to make room for a railway ; or, on the other hand, a spacious public office ma 
have been erected on what was a mere rubbish depét at the time when the Col- 
lector took possession. Can any one argue that such alterations ought to affect 
the amount of compensation to be paid for the land ? Certainly not. Yet they un- 
doubtedly must, as the law now stands. It is clear, in my opinion, that the market- ° 
value should be fixed as at the date on which the Government gave notice of its 
intention to acquire the land. Pega occurring subsequently to that date should 
be allowed to affect the question. Neither should the market value be lessened 
by the destruction by the Government of the buildings then standing on the land, 
nor should the owner be allowed to do anything to enhance the market-value 
before the date on which the Collector takes possession, as, for instancey by the 
erection of new buildings or by the execution of leases for fancy rents. In this 
respect, evidently, the law requires amendment. A definition also seems to be 
needed of the word “market-value.” In the case of Prem Chand Burral and 
another versus the Collector of Calcutta (Indian Law Reports 2, Calcutta, 103), 
it was held that “ the fairest principle was to ascertain what is the market-value 
of the property, not according to its present disposition, but laid out in the most 
lucrative and advantageous way in which the owners could dispose of it." As to — 
this, I will only say that, if this is indeed the proper interpretation of the | 
existing law, it is high time that the law was altered and the word “market- — 
value” clearly defined for the guidance of the Courts. I consider that it — 
means, or at least ought to mean, no more than the sum for which the land — 
might reasonably have been expected to have been geen os to auction, — 
without undue haste and under ordinary circumstances, immediately before the | 
Government signified its intention to acquire it ; and I have so provided in the _ 
Bill. But the definition of this term is not altogether free from doubt, for “aooal 
understand that in some parts of the country the circumstances are such that 
really valuable lands are not readily saleable and have therefore but 
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d revenue settlements 
decisions of the settlement officers 
‘And there is in Burma an exact 
Collectors greater power unc hi 
Burma Land Acquisition Regulation (1 
only the amount of compensation (secti 
the apportionment of the compensation; and 
(section 37) though the Local Government may re’ 
passed by him or may refer any point for deci any C 
procedure is not unjust in Burma, a, fortiori it is not unju 
generally with the full powers I propose to give them, subj 
appeal, by either side, by the institution of a suit ina Civil 
therefore that I can with confidence recommend the proposed — 
the law to the acceptance of the Council, especially as I understand — 
will be no objection on the part of my hon’ble friend Sir David J 
my proposal that, in relation to the Court-fees Act, the measure of value 
suits to enhance the amount of a Collector's award shall be only the excess 
claimed over the amount of the award, not the total amount of the claim. 
While, then, the law will no longer positively encourage extravagant cla 
the injury of the public, and will put no unfair burden on the Government, | 
it will but lightly press on those who think that the Collector’s award has’ not 
done them justice. Suits as to title and as to the apportionment of compensa- _ 
tion are private matters, of course, with which the Government is in no way — 
concerned, and will be governed by the ordinary rules of valuation. I am 
sanguine that the result will be seen in a great decrease in the number of land- 
acquisition cases brought before the Courts, and in the consequent more speedy __ 
administration of justice inthose Courts, in the suits between private persons) 
which it is their primary duty to determine ; while the petty landholders, whose __ 
ee nt so re i affected by the necessity imposed on the Cokes 
ector of referring to the Court every trifling dispute an “ 
will obtain a very great and welcome relief. . . seis bac ated saa 

“J regret that I have been obliged to occupy the attention of the Council — 




















for so long a time, but I have been anxious to make it quite cl 
amendment of the existing law is essential in order teipetect ie subi Ag 
nue. No doubt it will be necessary, with this object, to restrict the faciliti s 


now enjoyed by landholders, whose property is acquired by Govern be mm 
construction of public works, for cudning yes ogi te on a meth pastocid 
satisfactory to themselves. But I trust that the public generally will remember 
that, in such a matter as this, the Government is not a separate entity, em uber 
with nee with which they sii es 2 ir but their own representative ris J 
ing with their own money, and bound to protect their i pate eee eon 
gant Pe mo wha claims. 3 ea re cine = 

“ T may add that it is not proposed to proceed with. BT neil on : 

m ap bee been men to the Local Uavernmehtr atau until ample op- 

in the subject, to consider it an to expre ss their vi : Rhee ea 

The Motion was put and agreed to. + wh Bra 
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‘The Hon'ble MR: BLiss also introduced the Bill. ie! 
The Hon'ble Mr. Buiss also sahviah tite th a oak 
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they cannot be said)to be lunatics ot unable to take care of themselves, 


“The last objection taken by: the High Court was to the clause which. pro- 
to invalidate the contracts of persons whose property: is: under the: 
ofithe Gourt. The clause is only: of importance when you come to deal with, 
persons who are inthe new class, because, except perhaps a few unmarried. 
women, albthe other persons affected are already incapable’ of entering into: 
valid contracts; but: the new class consists: of persons who are sui juris: 
inthe eye ofthe law, and are not disqualified except under the ; 
rovi mea ‘aoe erg of eri the — et» of much | 
cussion y by the High Court, partly: ernment»o ‘Bengali sat ; 
by the Government of India, now for several months, and after me chi 
various forms they were settled, not-exact unanimously, but nearly unanimously;, 
by the Select Committee in the form whi Sry in the Bill: They are not 
exactly. in the form which personally’! should like, but [am willing, to stand 
the form which they have assumed. L.should object most strongly to any such’ 
alteration as that which is proposed by my hon’ble friend Mr. Chentsal Rao 
which would go to the extent of depriving: pe eng of any: real power of; 
contracting at all. 1. know what ayn I that, so far as the question of | 
necessaries is concerned, they wouldibe in the same position as a minor; but this 


a 


is a question of contract, whereas the law as to necessaries rests ona totally, by 


different footing, quite independent of contract ; and I-doubt very. much whether. 
aman who is not a minora man who is sut juris, and to. whom Es 
had been delivered at his request—would be subject to an action for necessaries. 
If he is to be unable to enter into any contract which might involve: a 
liability, the result would be that no one who supplies him would be a le to re+ 
cover the money unless the man himself chose afterwards voluntarily to pay ite. 
That would have two results: first of all, a number of people who might think it 
very desirable to put their estates under the Court of Wards would very probably 
hesitate to do so if they found themselves reduced to absolute incapacity in the 
ba the law ; and, secondly, if it was once known that a man was a ward of 
this class, no man in his senses would trust him with a loaf of bread or a_ bottle: 
of wine unless he paid the money down for it. | do not think it desitable that 
these persons should be placed in this position. The clause as now framed: 
does two things. It provides, in the first place, that no such ward shall be com- 
petent to create any charge—that is to say, to mortgage or pledge his: estate 
without the consent of the Court; and, secondly, that, if he has “entered: into 
any contract involving him in pecuniary liability, the consent of the. Court shall 
be required before-execution can be taken out against his estate in fulfilment 
of that contract: i 
“Phat would enable the creditor to recover from the man himself ifhe had 
anything to pay with. He would be able to get payment by threatening: 
xecution if ‘and I see no reason whatever why 
i I think that it is entirely for 
; be dissipated, and that 
ion should be retained in: possession. 
interest that men should be ed. 
| therefore hope that thi | will not consent 
o clauses as settled by oe 






























€ ar o put himself under the protection of 
te in itself and so entirely agrees with my v 







anything on that subject. I turn, therefore, at once 
the third main subject of the day—the Fs pt coe 
to wards’ estates—and will answer the challenge made 


Evans in this respect when he practically asked if the Bengal 












ledge itself that executive orders should issue preventing the use of the — 
ficast Act in certain classes of cases, and that the earliest possible opportunit 
should be taken of amending’ the Certificate Act in the same direction. — I answer 
that challenge with pleasure, and I undertake that what he and the High Court 
desire, and’ what he has so wee! stated, shall be done. I fully agree with what 
has been said by my hon'ble iend Mr. Evans that, when the Court of Wards 
first takes over the estate of a deceased proprietor, it generally finds that 
estate in a condition of great confusion; the accounts and the rent-rolls in an 
extremely inaccurate and untrustworthy state; and it is a hard thing for the 
raiyat that the manager of an estate under the Court of Wards should have 
legal power given him to act upon these inaccurate and. reepiat pe # jamabandis 
and other documents as if they were thoroughly reliable, and should issue a 
process against the raiyat for the rent which these purse show to be due, 
and leave the onus of proving thatthe rent is not due on the raiyat. But, 
while admitting that this is not the right position in which to place the raiyat, 

I do not believe the law has often or usually been worked so as to cause real 


- injustice. I am very glad that my hon’ble friend Mr. Evans in. stating the case 


protected himself from making, and the officers of this Government from having 
made, against them a charge which might ibly have been based on what has. 
been written on this subject. My hon'ble friend Mr. Evans has very Jong pe 
that, although the legal position of the raiyat isa very unfair one, he no: 
doubt that the managers of the estates, and the Rent Courts before which the 
requisitions of the managers would come, would do their best to do justice, but 
he thought that they would be toa certain extent not honest in their desire 
to show a clean rent-sheet, and that they would be anxious to prove themselves 
too good executive officers in the matter of collecting rents. He has,*1 think, 


" quite accurately stated the fact that the Rent Courts before which these re- 


: 


and every dispute between landlord and raiyat is decided and a 
a Paar exactly what each man holds, wie his tenure is, and 


quisitions come would, as a rule, be quite as careful to ensure that a decree 
was not made against the raiyat on insufficient grounds as a Civil Court. would. 
I think he has to some slight degree exaggerated the idea of how the desire to 
show a clean rent-sheet might operate in the minds of the managers of estates. 
If my ‘hon’ble friend had had the duty imposed upon him, as1 have had, of 
nit ey 8 the Board of Revenue’s Annual Report on the Court of Wards’ Estates, 
and he had seen the extremely large amount of arrears and the inefficiency of the 
managers in the matter of collection, I think he would have been less disposed 
to come to the conclusion that these officers were actuated merely by the desire - 
to show their executive efficiency. As a matter of fact, the Annual Report 
shows that ina great many of the wards’ estates the arrears are very large 
and the collections very slow and behindhand, and JI shall take note of" what 
fell from my hon’ble friend Mr. Evans, and shall have great pleasure in issuing 
the next resolution on the next report to bear in mind the suggestion he has 
made, that possibly one cause of the inefficiency of these managers may be 
their anxiety not to do injustice in the case of those arrears which éxist. ! 
‘Passing on from that point, I desire to state in as clear language as pos- — 

sible what I intend to do to ae out the pledge now given. I fully Ssiesttiak 
a summary process is not a suitable process ina case where any dispute exists as 
to whether the amount is due or not, and the order which | propose to issue is _ 
that, as soon as an estate comes before the Court, the beet. duty of the 
Court will to be comply with the provisions of section 101 and the following 
sections of the Act, to make a settlement of the estate, to have a field measure- 
ment made and a complete record-of-rights. Until that record-of-rights is mad 











‘om him, till then I think any form of s y procedure 
Under orders which’ will ¢manate'from ¢his Government 66 
from the i when ne Vert 
























ble importance, and 1 am glad to have this opportu 
‘came to this Council having no doubt about it, but some : 
has been occasioned to me by the remarks ‘of my hon’ble 
Alexander Miller, who has ex sed an opinion that a summary procedure migh' 
Denmtatle dee fhereecovely of the Government demand of revenue, but would 
n no case be suitable in the adjustment of disputes between landlord and tenant. — 
trust that when my hon’ble friend Sir Alexander Miller has had an opportunity: 
of se ‘the care and accuracy with which the record-of-rights. under the — 
Tenancy Act is made, how clearly every circumstance of the tenure is defined, what: 
care is taken to make a complete and accutate settlement, to define the amount of 
rent due, and as to every possible incident connected with the tenure, I think, 
when the hon’ble the Legal Member has satisfied himself on these subjects, he 
will probably agree that it is quite as just that there should be a summary pro- — 
cedure for the recovery of rent as to have a summary procedure for the recovery 
of revenue from estates borne on the Government rent-roll. The Council are 
aware that we are engaged now not merely in a cadastral survey of those estates, 
as to which I have pledged myself, but in an operation which has given rise to 
great agitation and anxiety on the part of many of our im t landholders 
and many of the most royal ‘subjects of the Government, and I think it will ‘be 
‘some satisfaction to,them and tend to remove their anxiety if they have reason to - 
hope that as soon as this record-of-rights, which will be formed under 
the Bengal Tenancy Act with a more summary hai for the recovery of 
rent than now exists, shall be bestowed upon them, they will practically obtain the 
same benefits in regard to the recovery of rents from their raiyats as the 
Government officers have with regard to the recovery of rents in estates which — 
belong to Government or in estates which are managed by the Court of Wards. 
There is a provision now in the Tenancy Act under which rent-suits below — 
Rs. 50 may be tried summarily like a Small Cause Court suit, but this provision 
had not been put into force hitherto because rent-suits generally have turned not 
merely on the question whether the rent had been paid or not, but on the question 
‘how much the rent really is, or whether rent is due at all. When once disputes — 
of this sort have been cleared away, it seems probable that the provision. — 
referred to may be utilised, or even that some simpler procedure may be invented. 
| propose that this subject should be taken in hand by the Bengal Government 
at the earliest opportunity ; and, if ] get the sanction of this Council, 1 trust 
I may be able to introduce a Bill of this kind which will extend its benefits, 
which, I think, are perfectly reasonable, to the great and small landholders in 
the, districts in which the cadastral survey is carried out. In that way we shall 
- doa great deal to remove the suspense and anxiety which has arisen between 
- landlords and tenants with oe ge to the trouble and expenditure which the 
© ‘survey will bring upon them, an also to allay the opposition to the cadastral 
"survey, which will, I believe, be of the greatest benefit to the country.” 
The Motion was put and agreed to. fare fined , 
e Hon'ble Mr. EVANS moved the following amendment, namely: 
words “and includes a share in or of an estate” gers 
on 3 of the Act by section 2 of the Bill as amended, the — 
; undivided share held in coparcenary as the property « 
ned by the Mitakshara ot Mithila law ” be inserted. 
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Fae 6 PRS Tas Saki ACER if 
. “The-principle, of the Bill, in so far as it is designed to preserve 
families from ruin, and to prevent their estates from being broken up, ha 
hearty sympathy ; and I only regret that the Bill is limited in its operation” 
Bengal, In Secttes there are some very ancient zamindaris which are heav 
involyed in debt, and are on the brink of destruction. They ia) ser 
the protection and benefit which the Bill is calculated to afford, and hope it 
ma Ht in my. power to introduce, with, Your Lordship’s permission, a, similar 
Bill for Madras some time next year after consulting the Madras Governsasat 
and the chief zamindars of the Province. 
“Coming to the details of the Bill. under consideration, section 13 seems to: 
me, to be inadequate for the purposes for which it is intended. f presume that. 
the object of the section is, to, prevent creditors from advancing: loans: to the 
wards without the leave of the Court, so that the wards may be weaned of 
their pernicious habits of constantly coptracting debts, and that it may be possi- 
ble for the Courts to.restore the estate’ free from encumbrances, and so give: 
them a fresh start, [f so, I do not see how the section can effectually attain: 
the object. The section does not declare contracts! entered into by the wards; 
without the permission of the Court void, but simply lays down that the estate: 
shall not be, without the leave of the Court, answerable for’ debts incurred) 
during the period of management, the personal liability of the debtor re- 
maining unaltered. This provision may deter some prudent and: honest  credit- 
ors from advancing,loans without the permission of the Court, but I can speak 
from experience that there are everywhere a considerable number of specula- 
tors who are, ever ready to. advance loans: on mere personal security, provided: 
a high rate of interest is promised. They freely: calculate upon the weak~ 
ness of human nature and reckon upon the Satan voluntarily selling» or 
mortgaging, their property, when they are in a: position to do so, to: hqui- 
date the debts and avoid incarceration in jail. ‘The effect of section 13) 
will. thus be not. to prevent the accumulation of debts during the period of 
management, but to, create debts. far. more serious and insidious in their! 
consequences.than ordinary debts contracted in the absence of, any. prohibi- 
tion; for loans under ordinary circumstances on the security of the estates 
bear a. moderate rate of interest, whereas loans on mere) personal security: 
can only. be had at ruinous rates. The only effective way of preventing accu- 
mulation of debts during the management and forcing habits of frugality on: 
the proprietors is, not by enacting that the property shall not be answerable for) 
such debts without the leave, of the Court of Wards, but by declaring all contracts, 
entered into without the leave of the Court absolutely void, so that creditors; 
may under no circumstances, be tempted to advance loans without the leave ofj 
the Court. It may be said that such a_ provision would be a violent intrusion:- 
upon the natural rights. of owners of private property, but the objection will 
vanish when it is remembered that the prohibition applies only to persons; 
already legally incompetent to enter into contracts, or to persons who have with 
their eyes open consented to the properties being managed by the Court of, 
Wards in consequence of their own inaptitude, and with the full knowledge that 
their rights. will be abridged for their own benefit during the management. 
may also remark that any declaration that the wards shall not be competent, 
to enter into contracts cannot in the least affect ordinary engagements made by 
them for necessaries of life, for all such engagements fall within section 68 of the 
Contract Act, IX of 1872, which clearly says that, if a person incapable of enter- 
‘ing into. a_ contract under any law for the time being to which he is subject: 
(vide section 11) is supplied by another person with necessaries suited to his 
condition in life, the latter person is entitled to be reimbursed from the proper 
of such incapable person. This seems to me. to be quite sufficient tor all 
ordinary requirements, and in extraordinary cases there is octting to prevent the 
wards obtaining the previous consent of the Court. ot So o CN ke 
_ “ For the foregoing reasons I beg to propose to substitute me shee 
section for section 13 in the Bill :— ig cheb hares Hite: Rae le 
Sabesiat ‘oa of new section for “43, For section 60 the followi shall 
seahone, stituted, namely :— Melis ign : gto 
_‘60, Noward shall be competent, without the regir dole gag ope transfer 
Whe Dd any charge on, or interest in, his. : 
—__Distity of wordt contrat te. thereof, oF to enter into apy conteets while 
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. The Hon'ble Sir PaiLip Hut S 3 
for the levy of a rate on private estates 
meet the cost of superior su on and 


‘moved that the Bill to provide 
‘the management of Government to 


ent be referred to a Select 





Committee consisting of the Hon'ble Sir Alexander Miller, the Hon'ble Sir _ 


Charles Crosthwaite, the Hon’ble Mr. Elsmie and the Mover. 
The Motion was put and agreed to, . 


INDIAN LIMITATION ACT, 1877, AND CODE OF CIVIL PRO 


he ae 


"CEDURE AMENDMENT BILL. — i Be acees 


ig a8 


The Hon'ble Sir ALEXANDER MILLER moved that the Bill to amend — 
the Indian Limitation Act, 1877, and the Code of Civil Procedure be ‘taken into — 


consideration. 
The Motion was put and agreed to. 


The Hon'ble Sir PHitie Hurcains said that he wished to suggest an 


amendment with reference to the first section of the Bill, He had not prepared - 


any formal amendment, as he had not had time to do so, the. papers baring: 
me t 


reached him yesterday. He had, however, mentioned .the matter. to 
Hon’ble Member in charge of the Bill. He wished to omit from the section . 
referred to, which was to be inserted after section 5 in the Limitation Act, 
the words “at the time when he presented such appeal or application,” and also. 


other words in the lines following relating tothe same time. It seemed to,him . 


that if the Court was satisfied that the appellant had been misled, and that it was 
solely owing to his being misled that the appeal was out of time, the Legislature, 
ought to allow the appeal to be admitted, It ought not to be réquired that he 
should show that he was still misled at the moment that he presented the appeal, 
- or that the misleading order, practice or judgment should cease to be an excuse 
from the moment that it was overruled. A man ought to have reasonable time 
- to become acquainted with the uew decision and to conform himself to it. 
| He would like the words in the section, a Court,” to be altered into “the 
- Coutt ;” the words already quoted—“ at the time when he presented such appeal 
| or application”"—to be omitted; and he would also like the words ‘then unre- 
pealed,” “then existing" and “not then overruled” to be left out. The 

' section would then run as follows : : 
5A. Whenever it is shown to the satisfaction of the Court that an appeal or an ap- 
Limitation for certain appeals or plication for a review of judgment was presented after 
applications for review of judgment. the expiration of the period of limitation prescribed for 
such appeal or application owing to the appellant or applicant having been misled by any 
order, or practice or judgment of the High Court of the Presidency, Province or District, 
such appeal or application, if otherwise in accordance with law, shall for all purposes be 


deemed by all Courts to haye been presented within the period of limitation ‘prescribed 


therefor.” te 3 

The Hon’ble Sik ALEXANDER MILLER said that he had no oe 
whatever to the alteration, which seemed to him unimportant. He should, How- 
ever, like to mention that the section in question was drafted, he believed, by Mr. 
Justice Straight—at any rate by the' Judges of the Allahabad High Court—in 


order to cover the particular decision which gave rise to the Bill. It would, — 
however, still cover that decision, and he did not think that there could: be any 


objection on their part to the proposed alteration, . 


The Hon'ble Sir PHiLip HUTCHINS then moved that section 1 should 
. be amended in the manner which he ‘had described. =~ Ue 4 Billet note 


The Motion was put and agreed to. ies padatinsuneibi ets seh. 

‘The Hon'ble SiR ALEXANDER MILLER. moved that the words “ap- 
pealed from” be inserted after “‘ decree in the explanation to section | ea 
the Code of Civil Procedure added by. section2 of'the Billi 5 
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He said that it was originally intended to point ‘out that an application 


to the Appellate Court pending an appeal was not an application subsequent to. 


the decree, but of course it was only in the case where it was an ap 
pala ae og yeal;was from man te oad than, 
or. a to ity. it 
pa ea Lore Wma te fas) Sey eae 
., sThe Motion was put and agreed to. 
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may state that in 1883 Rangoon and its neigh 
wae Dacoities and Bieri ict frequent, 
The police were helpless and disheartened, allhovg, 
the late’ Mr. Jameson, was one of ‘the most ex 
in Burma. Like most successful Indian | strators, 
people of the country, and at their desire the old system was reverted 
town was divided into wards, and Myogan-lugyis, w' ch is the Burmese translation 
of aldermen, were appointed, who undertook to help the police to supervise the — 
bad characters and prevent crime. The system has been worked now for ne: 
ten years without legislative sanction, and, as the Chief Commissioner 1 
‘since that time Rangoon has been remarkably free from crimes of nce, 
and it is generally believed. that the Myogan-lugyi system has cont ibuted 
materially to its immunity from disturbance.’ I mention this instance to sho 
that the Bill, which may be described as the legal expression of the on. 
system, contains nothing that is new or strange to the country, but rather 
proposes to revive old institutions which have not yet altogether disappeared, 
Sd which: when restored, will be tvelcome to the people. I 
“The measure is of a very simple character, its main provisions being (1) the 
division of towns into wards and blocks; (2) the appointment of persons to be 
headmen of wards or aldermen of blocks; (3) the conferment on such head. 
men and aldermen of certain powers and the imposition on them of certain duties, 
{ may add that, although for police purposes it is proposed to apply the Bill to all 
towns, yet care will be taken to interfere inno way with the duties, powers and 
responsibilities of municipal committees, and the Bill is so drawn as to enable 
the Chief Commissioner in each case to restrict the general duties of head- 
men and elders to such limits as may appear to him fit.” 
The Motion was put and agreed to. 
The Hon'ble Sik CHARLES CROSTHWAITE also introduced the Bill. : 
‘The Hon'ble SiR CHARLES CROSTHWAITE also moved that the Bill and 
Statement of Objects and Reasons be published in the Gazette of India in 
English, and in the Burma Gazette in English and in such other languages as 
the Local Administration thinks fit. 
The Motion was put and agreed to. 
The Council adjourned to Thursday, the 11th August, 1892. 


J. M. MACPHERSON, 


‘SIMLA; ; Offg. Secretary to the Government of India, 


The 29th Fuly, 1892. Legislative Department. * 
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PART VI. 


Abstract of the Proceedings of the Council of the Governor General of India 
assembled for the purpose of making Laws and Regulations. 





GOVERNMENT OF INDIA. 
LEGISLATIVE DEPARTMENT. 


—————— 


ABSTRACT OF THE PROCEEDINGS OF THE COUNCIL OF THE GOVERNOR 


GENERAL OF 


INDIA ASSEMBLED FOR THE PURPOSE OF MAKING 


LAWS AND REGULATIONS UNDER THE PROVISIONS OF 
THE ACT OF PARLIAMENT, 24 & 25 VICT., CAP. 67 


——— 


The Council met at Viceregal Lodge, Simla, on Thursday, the 11th August, 


His Excellency 


1892. 
PRESENT: 


the Viceroy and Governor General of India, G.C.M.G., 


G.M.S.L, G.M-LE., presiding. 
His Honour the Lieutenant-Governor of the Punjab, K.C.S.1. °, 
His Excellency the Commander-in-Chief, v.C., G-C.B., G.C.LE., R.A. 


*The Hon'ble Sir 
The Hon'ble Sir 
The Hon’ble Sir 


P. P. Hutchins, K.C.S.I. 
D. M. Barbour, K.C.S.1. 
A. E. Miller, KT., Q.©- 


The Hon'ble Lieutenant-General H. Brackenbury, CB. R.A. 


The Hon’ble Sir 


C. H. T. Crosthwaite, K.C.S.1. 


The Hon'ble G. R. Elsmie. 


MADRAS CITY CIVIL COURT BILL. 
The Hon’ble SiR PHILIP Hurcuins moved that the Reports of the 


Select Committee on 
Causes of Madras be 


the Bill to extend the jurisdiction of the Court of Small 
taken into consideration. He said : 


“ Rather more than’ 4 twelvemonth has elapsed since | first brought this 


‘measure before the Council, and both then and on various subsequent occasions 


In now moving that the Bill be passed as finally settled by the Select Committee, 


I have explained its provisions and dealt with objections at considerable length. 


64 
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1 will endeavour to be as brief as possible, and I will confine myself almos: 
sively to such arguments or representations as have been put forward — 
addressed the Council in Calcutta, It will be remembered that a large 
Committee had then framed what Bevis to be a workable scheme, but the 
we thought it desirable to have the details again scrutinized by the local au- 
thorities, and the persons locally interested, before it should be passed into law. 
A few criticisms and suggestions have since been received from the Hon'ble 
the Judges of the High Court andthe Local Government, but almost all of these — 
have been fully dealt with in the final Report which I had the honour to present — 

a fortnight ago, and I do not think it necessary to take up the time of the _ 
Council with any further observations regarding them. I believe my hon’ble 
friend Sir Alexander Miller will have something to say about the concurrent 
jurisdiction of the High Court, but that Bi I will leave to him. It has been 
suggested that special provision is required to prevent Chapter XX of the Code _ 

of Civil Procedure from applying to.the new City Court, but section 360A, 
which was inserted at the end of that chapter by Act VII of 1888, provides that 
nothing in it shall apply to any Court within the limits of any of the Presidency- 
towns. That is sufficient in itself without any saving clause, and I. shall pre- 
sently move that the last section of the Bill, which is not referred to in our Re-: 

port and was’ not intended to be retained, be struck out as superfluous, 


“In the last paragraph of their letter the Judges of the High Court unani- 
mously recommend that the Bill be passed into law at an early date, and this has 
always been the desire of the Local Government. It is also the view held by the 
native community, as hon’ble members know from the speech addressed to 
them at Calcutta by my hon’ble friend Mr. Chentsal Row; and I explain- 
ed on the same occasion that the native community were the persons chiefly 
interested. The effect of the Bill will be to. establish what may be briefly de- 
scribed as a District Munsif’s Court in the city of Madras, and to transfer to it. 

the cognizance of ordinary suits, not of the nature of small causes and not ex- 
_ ceeding in value Rs, 2,500, which is the pecuniary limit of a District Munsif’s 
| jurisdiction in the Madras Presidency. The petty litigation with which Europeans 
are concerned is generally cognizable by the Court of Small Causes. It must be 
_ very rare, for instance, that any member of the Chamber of Commerce or Trades 
Association is a party to a suit relating to immoveable property of a less value 
than Rs..2,500. Nevertheless it is right that every objection which those bodies 


have put forward should be fully and tairly considered. 


“And this is more especially necessary because the Trades Association in 
their last letter have made the complaint that ‘while prominence is given to 
communications from the Vakils Association, the Mylapore Athenzeum and the 
Mahajana Sabha,’ the reports of the Chamber of Commerce and of the Trades 
Association have been entirely ignored. 1 am sure, if the Association*had done 
me the honour to read my speeches onthe subject of this Bill, no such complaint 
would have been possible. ‘It is based solely on the fact that the Select Committee’s 
Reports give in the margin a list of the papers which have been considered by them, 
and that this list only sets out the communications addressed direct to the Legista- 
tive Department, and not their various enclosures, Thus, in the Report detent get 
March last the letters of the Chamber and the Association appear only as ‘ac- 
companiments’ to an ‘endorsement from the Home Department;’ and similarly 
the latest letters from those bodies—the letters, that is to say, to which lam now —_: 
teferring—are only mentioned in our final Report as enclosures in a letter from 
the Government of Madras to which they were addressed. Upon this slender _ 
foundation the Association has re fit to charge the Government of India, and — 
‘myself in particular, witha want‘ of that fairness and impartiality which ought 
to PNT oe all proceedings in which an important public matter is con- 
cerned,’ ; TERS pte sich 
‘As a further instance of the spirit in which the Association has dealt with this. 
‘important public matter,"andI think I may say also of the straitsto whichit is 
reduced for arguments to support its position, it states, almost inso many words, 
that this Council ponpeies to enact only that the Local Gov may establish» 
the new City Court, because we are afraid ourselves to assume the responsibility | 
of establishing it. The reasons why the Bill has taken this shape are  suflic 
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‘Next, th ociation expresses in general terms its ap) 
passing of this Bill may, in course of time, lead to the tota igh | 
bs $ original jurisdiction. I dealt with this aspect of the pyran so fully at — 
utta that [ 005 really nothing to add to what I then said. 






abolition of the 


It would almost — 


appeat that the Association has not taken the trouble to read my remarks: at 
events it has not attempted to answer them. . 


Turning now to the letter of the Chamber of Commerce, I am glad to say a 


that I only find one remark open to any such objection as I have been cone 
strained to raise to that of the Association. The Chamber alludes to the ‘hurry | 


with which the Bill is 


being rashed through Council.’ The misapprehension 


as to this point which occurred last year must have been fully cleared up 

my introductory speech. Till now T have not seen the charge of hurry repeated. 
As a matter of fact, the Bill has been before this Council for upwards of a year, 
and it was again referred to Madras in March last, although it might have been — 
passed then, because the Select Committee thought it right to avoid even 
an appearance of haste. We shall see presently that the matter was well 


known to the Chamber 


long before 1889. 


“The Chamber ‘ solemnly deprecates any legislation calculated in the small- 
est degree to impair the dignity, independence and usefulness of the High 
Court,’ but this only expresses my own earnest conviction.. Howthe dignity or 
independence of the Judges can be impaired by simply furtishing an auxiliary 

t 


tribunal to relieve them of such petty cases as 


ey do not think it desirable to 


call up for trial before themselves has not been explained, and is, as I have 


frequently submitted, 


incapable of explanation, The Hon'ble the Judges 


may surely be left to take care of their own dignity and independence, and we 


% 


have seen that they are anxious to get the new Court established at once. The 
measure indeed emanated from the High Court, which shows how entirely falla- 
cious it is to describe it as an. insidious encroachment.of the Executive. And 
as for the High Court's usefulness, this must be increased rather than diminished 


_by enabling it to devot 


e ail its time to business really requiring for its disposal 


that learning, ability and experience for which its Judges are so justly esteemed. 
The lamentable waste of judicial power now exhibited daily in the Court was one 
of the chief grounds which led to the initiation of this measure. 


“The other main ground, it will be remembered, was the ‘ practical denial 


of justice to a not insignificant portion of the inhabitants,’ which the High Court 
and the Local Government had long admitted to exist. The section of the 


community teferred to 


was, as I have already stated, the native inhabitants, who 


alone are concerned with immoveable property of small value, as well as with 
most other descriptions of petty litigation, not being small causes. It seems still 


to be doubted in some 


uarters whether such a denial of justice really exists, but 


* on that point I do not wish to add anything to what I said in Calcutta, It has 


been suggested also th 


at such denial of justice as exists is for the most part 


confined to the Black Town. Even if this were the case, the new Court — 
would ‘be equally needed to provide a remedy; but nothing has been 


advanced which leads 
_ denial of justice to the 
populated, outside the 

inly the fact, if it be 


me to think that there is not as great or a greater 
inhabitants of the 26 square miles, more or less ensely 
mm og square mile which constitutes Black Town. Cer- 
afact, that most of the petty cases which are now 


brought to Court come from Black Town, does not establish that the evil is con- 
sd to that area: It would indeed rather indicate the contrary, for it would. 


seem to show that the 


people of Black Town are not even now backward about 


coming to Court, while those who are deterred by the delays and expense of a 






Sutin: the High ‘Court liven the suburbs. Taking 
1 should guess that their inhabitants are at least equal 
- of Black Town:: they certainly cannot be much fewer, Ca he 
1¢ Chamber, however, draws ‘ attention to the fact that rig heget tony 
w deals with hundreds of small cases, apparently to the perfect — 


all the suburbs together, — 
in number to the residents 


a 
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satisfaction of applicants.’ 1. resume that the reference Reni 
Registration Office. Is the yer aware that this is merely-an office 
- transmutation of names, and has peor a urisdiction in disputed cas 
five-sixths of the cases coming before the eputy Collector there is no dis} 
all. He refuses certificates whenever the applicants are not in possession—the 
usual case in which they would be likely to come into Court—whenever t title: 
deeds are not produced by them, and whenever an objection is raised by any . 
other» party which is not obviously untenable. I cannot give the number of — 
cases in which he overrules objections as untenable, but if they are at all numerous, — 
since the only indication that the objectors are ' satisfied * is that they refrain — 
from coming into Court, it seems pretty clear that there must be, as it is 
generally admitted that there is, some very strong impediment in the way of 
resort to the High Court. rote 
“| think I have now dealt with all the objections raised by the Chamber and *. 
by the Trades Association. The fact, however, remains that they have both taken 
up a position of strong hostility ,to this legislation, and, if their opposition had 
been either consistent or based on reasonable grounds, I should have been the last 
to contend that their opinion is not entitled to very great weight. But I think 
I have shown that they have not adduced any strong reasons, and certainly they 
have not been consistent. On the contrary, they have twice deliberately declared ~ 
themselves to be in favour of the very measure which they now oppose. It has 
indeed been stated that the two measures—that originally propose and that for- 
mulated in the present Bill—are essentially different, and hard things have been © 
said of me as if I had tried to conceal the “itera It is time that I should , 
clear up this point, and this can best be done by quoting the very words of the 
correspondence. Early in 1889 the nature of the scheme was laid before the 
merchants and traders of Madras in the following terms: 
‘The preovasl is to add a Judge and a regular side to the Court of Small Causes, and 
he effect of the changes will be that all cases not of a small cause nature, and not exceed- 
ing Rs. 2,500 in value, will be instituted in the Court of Small Causes instead of in the 
High Court, and ordinarily be tried by one or other of the Judges of the former Court 
as regular suits, and subject to the general law as to appeals and procedure. | Peeconees! 
will lie to the High Court, and it has also been suggested that a similar right of appeal be 
conceded even in small causes ranging from Rs. 1,000 to Rs. 2,000 in value which are now 
tried summarily. The High Court will, of course, be competent to call up cases to their 
own file, and it is understood that they will readily exercise their power in all cases 
involving questiéns of mercantile law and usage.’ % . : 
“For the regular side of the Small Cause Court a separate Court has now 
been substituted at the special request of the inhabitants of Madras assembled 
in public meeting. The suggestion that an appeal might perhaps be given in 
small causes between Rs. 1,000 and Rs. 2,000 in value was objected to by 
the Secretary of State, but will be further considered in connection with 
the amendment of the Presidency Small Cause Courts Act: the omission of 
this eee is certainly not the reason for the Chamber's change of front. 
The High Court has power to call up cases, and I still understand that they 
will be ready to do this whenever sufficiently strong grounds can be smade_ 
out, such as that the case involves difficult uestions of mercantile law which 
should not be left for determination by the City Court ; obviously the E cutive 
Government could not express, nor‘did the Chamber understand them as 
expressing, more than a belief that the Hon'ble Judges would do this. In all 
other respects the proposal originally sketched is i entical with the measure , 
now under consideration, Let us now see the replies. uiieswrta 
“The Chairman of the Trades Association wrote on the 12th February, 1889, 
that ‘after careful consideration the members are unanimously of opinion that 
the change proposed would afford great relief to the ‘High Court, and be bene- 
ficial and a great convenience to suitors.’ In his last letter, dated 17th J 
1892, the Chairman. has been pleased to describe this emphatic approval as a — 
_ ‘ tacit consent’ given ‘under a misapprehension’ ; and thisin the same paragraph — 
in which he complains ofa want offairness! etn 
_. “Thereply of the Chamber of Commerce alluded to ‘the char 
~ as having been under consideration for a long period.’ They had 
_ from expressing their views on the subject — they had ‘not 
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: “informed that those changes had been recommended by the Madras Goveensient.! 













‘then recited the actual proposals, as wellas the suggestion about appeals in 


~ small causes above Rs. 1,000 in value and the dedief that the High Court would 
-» gtill try important mercantile cases, and finally they informed Government 
_ that Chamber 


RPS hier Re 


~ been agreed to and 1s now immate 
their own words, lest I should again be charged with misrepresentation. ey 


approved of the proposals, subject to a condition which has 
bf ob But perhaps it will be better to give 


wrote : 

‘t is observed that the Government of India is under some misapprehension as to 
the attitude of the mercantile community of Madras towards the proposal, and alludes to 
the circumstance that that community has not thought it necessary to make any represent- 
ation against it. The changes referred to have been under consideration for a long 
period, but the Chamber was not definitely informed that those changes had been recom- 
mended by the Madras Government, for the sanction of the Secretary of State. The 
Chamber trusts, therefore, that the Government of India will not suppose that the mercan- 
tile community is indifferent to a scheme which is calculated to tect the interests of 
commerce. 


‘It.is gathered from the letter of the Government of India that it is proposed to add_ 


a Judge and a regular side to the Court of Small €auses, Madras, so that all cases not of a 
“small cause nature, and not exceeding Rs, 2,500 in value, will be instituted in the 
Snall Cause Court instead of in the High Court, and that an appeal will lie to the High 
Court. It is further suggested that a similar right of appeal be conceded to small causes 
ranging from Rs 1,000 to Rs. 2,000 in value w ich are now tried summarily, and the belief 
is expressed that the High Court will readily exercise the power conferred upon it of 
¢alling up all cases involving questions of mercantile law and usage. 

‘] have now the honour to inform you that the Chamber approves of the pro osals, 

rovided that the services of a sixth Judge of the High Court are not dispensed vith until 

it is satisfactorily established that the relief afforded by the pro osed change will reduce 
the work of that Court to dimensions that can be efficiently dealt with by a smaller number 
of Judges than six.’ 

“So much for the first occasion. 


“ Again, last September, the members of the Chamber. of Commerce and 
of the Trades Association took a prominent part in calling a public meeting to 
discuss this Bill as it was then formulated. They were also among the most 
prominent speakers, and the Chairman of the Chamber, my friend Mr. Turnbull, 
occupied the chair at the meeting. The resolutions had to be revised, but even- 
tually they were all carried unanimously and a Committee was appointed to 
submit them to this Hon’ble Council. The third resolution runs as follows : 

This meeting is of opinion that there do exist a hardship and a practical denial of 
justice to a not insignificant portion of the inhabitants of this city under the present system 
of judicial administration in the Presidency-town, but that the proper remedy sina be 
sought in the creation of a new tribunal, presided over by Judges selected from the legal 

rofession, and — regular jurisdiction to try suits (with certain exceptions) up to 
s. 2,500, now tried by the High Court, and suits above Rs. 1,000, now tried by the 
Presidency Small Cause Court. 

“Two of the points here referred to—the qualifications of the Judge and 
the granting of an appeal from a Small Cause Court decree for more than 
Rs. 1,000—are to be considered, and will, 1_ hope, be satisfactorily met along 
with the amendment of the Presidency Small Courts Act. Neither deans is an 
essential part of the resolution, and in all other respects the Bill now on the table 
gives effect to everything desired by the resolution. Now, of course, I do not 
“know whether the resolution which was submitted to us under Mr. Turnbull's 
signature expressed the real views of himself and his colleagues, or whether they 
merely agreed to it by way of compromise in order to get some other resolutions 
carried; out 1 submit with’confidence that in either case they are completely 


bound by it, and that it no longer lies in their mouths, unless a complete change 


of circumstances has taken place, either to say that no hardship, no denial of 
justice, exists, or to oppose the creation of the new Court whieh the resolution 
declares to be the proper remedy for-that evil. 


“There is just one other paper, my Lord, to which I ought to refer before I bring 
this already long s to a close, and that is a letter from the Secretary to the 
European and Anglo-Indian Defence Association, dated 16th April last. In my 
speech at Calcutta I am afraid I passed over one of their suggestions rather too 


- eurtly, as feared I was fatiguing the Council. It was one that certainly deserved 
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further notice if 1 had not been abundantly satisfied that it would not 
' poe «ab was the only place in question. The suggestion is that the 1 
terial officers should relieve the Judges of some of their we and that it wou 
be cheaper, to i the ministerial staff of the —. than to create ~ 
another tribunal, This matter came- under the consideration of the Madras — 
High Court when I shad the honour of being one of its Judges, and every sort of © 
business which, in our judgment, could properly be entrusted to ministerial — 
officers was so transferred by an order under section 637 of the Code, But from 
the further explanations now offered by the Association, I gather that what they - 
really mean to suggest is that a Master or Commissioner might be appointed to 
take accounts and conduct enquiries into other similar matters which might be 
specially referred to them by the Court from time to time. Whether this would 
be effectual in Calcutta or Bikey is more than I can say, but such an officer is 
certainly not wanted in Madras, If a Barrister, as is obviously intended, he 
would have to be paid at least as high a salary as the Judge of the City Court, and 
he would have but little work and would afford the Court very much less relief. 
There was an officer of this description some years ago, but it was found necessary 
toabolish the appointment, and theré has been no such change of circumstances 


- , 


as to render it desirable to call it again into existence.’ 
The Hon'ble SiR ALEXANDER MILLER said: 


_ “When this Bill was first introduced it contained a provision applying 
section 15 of the Civil Procedure Code to the Court about to be instituted. 
I confess that it appeared to me—apart from the very doubtful question whe- 
ther it is or is not, within the authority entrusted to this Council to interfere with 
the original jurisdiction of a chartered High Court—at any rate a proposition 
which involved very important and, as it seemed to me, very serious consequences. 
But my difficulty was entitely removed when my hon’ble friend Sir Philip 
Hutchins was willing to assent to a clause which. expressly preserves all the 
‘urisdiction of the High Court and merely establishes a Court alongside of it 
aving a more limited jurisdiction, and to which the Judges of the High Courts 
may themselves, if they think fit, refer cases which otherwise come within their 
jurisdiction. Strange to say, the only body which has expressed itself anxious 
that the jurisdiction of the igh Court should be taken away are the Judges 
of the High Court themselves. The majority of the Judges of the Madras 
High Court have expressed a wish that the concurrent jurisdiction should be 
abolished, and that this City Court should be made the sole Court to have 
cognizance of cases which come within the jurisdiction given to it. However, 
I certainly for one could not, with the views which I hold, have assented to that 
course ; but it is rather singular that the Trades Association and the Chamber 
of Commerce, who now treat this Bill as an attempt to destroy the independence 
of the High Court, are more anxious for the retention of the High Court juris- 
‘diction than the Judges of the High Court themselves. It seemed to the 
- Select Committee that the criticisms which were offered by the bodies which: 
1 have mentioned were mutually destructive. The High Court Judges, as 1. 
have said, thought that it would have been better to exclude altogether the 
concurrent. jurisdiction of the High Court in. respect to suits of small value, 
and they say that course is preferable to an endeavour to keep them out of the 
High Court by what they call ‘penal’ clauses. They seem to ‘think that the: 
‘sole reason for not excluding the concurrent jurisdiction of the High Court was. 
to be found in an observation, entitled to very great weight, by Sir Henry. 
Maine, which they proceed to combat; but in point of fact, even if there had 
been no question of the right of this Council to interfere with the jurisdiction: 
. of the High Coutt—if the terms of the Act of Parliament had been so clear that. 
no question could possibly arise—I, at any rate, should still have thought it very. 
much better to retain the concurrent jurisdiction, because I consider that a. i 
- who is willing to pay forit has a perfect right.to the services of the highest. 
in the land. 1 should take care that, if he chooses to go to a Court wh 
volves more expense than the Court which might have given 
which he desires, he, and not his opponent, should pdy for th 
have a very strong feeling that we ought not to debar any man, 1 
to incur the additional expense, from the services of the highest 
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of the Madras High Court will be abolished altogether, and that it will become . 


 amere Court of Appeal. 1 can only say that it appears to ‘me that they can-— 
not have read the provisions of the Bill which they were criticising. Under 
the Bill, any rege Saag pleases is at liberty to bring im the High Court any suit 
‘which he might have brought if this Bill had never been introduced, and it is | 
entirely in the discretion of the Judge of the High Court himself, before the 
ase is tried, to oa whether it is a case which ought roperly to have been — 
pieeght in the High Court, or which ought to have been rought in the City — 





Court; and what they call the nal consequences mean nothing more or, less 
than this, that the plaintiff, if he wishes for the luxury of an expensive Court, 
when, in the opinion of the Judge who tries the case, he had an adequate remedy 
of'a less expensive kind, should pay for that luxury himself; while, on the other 


hand, the defendant has no cause of complaint at having to pay the full costs — 


if the Judge who tries the case thinks that it was a proper one to be brought — 
before the High Court. So far, indeed, from interfering with the independence — 


of the Judges, we are giving them a new and. independent discretion, Itis — 


not a new thing either, for this is sea the discretion which late County 
Courts Acts have given to the Judges of the High Court in England, and — 
have never heard it suggested that the independence of that Court has been 


in any way interfered with by any modern legislation. ; 4 


“ On the other points of the Bill I am contented to leave the matter to the 
speech of my hon’ble friend Sir Philip Hutchins ; but I would add this, that, as. 
| regards the suggestion made in some of the criticisms for relieving the Judges 
' a High Court by. giving judicial powers to ministerial officers of that 
Court, the experiment was tried in England under the Bankruptcy Act of 1869, 

and was a most lamentable failure. I believe that any attempt of the ‘kind 
would involve one of two things—either a constant appeal to the Judges to set . 
right the mistakes of the ministerial officers, or the inane of men far 
' aboye the requirements of their ministerial duties to do the judicial work, There 
would. be no beneficial gain in either case : in the first case, there would be a 
waste of time and money; and, in the second case, it would be creating an 
unnecessarily expensive machinery to do the ministerial work, which ought to 
_ be done by a cheaper and totally different. class of officers.” 
The Motion was put and agreed to. Biase 
The Hon'ble Sik PHILIP HUTCHINS moved that section 19 of Bill No. II 
(as revised) be omitted. - 
"He said that-he had explained in the course of his speech that the reason 
why this section was superfluous was because section “65K of the Civil Procedure 
'- Code distinctly stated that nothing in Chapter XX should apply to any Court 
*. within the local limits of the High Courts’ original jurisdiction, The City Court ” 
| was such a Court, and section 360A prevented the chapter of the Civil Procedure 
sep ses A A that Court. He therefore thought that the section was 
_ superfluous and should be omitted. yaa } 
_ The Motion was put and agreed to. 












(2), line 3, of Bill No. Ill (as revised), after the word “for” the 
an appeal from ” be inserted. grits saan 


id that the section as it stood ran as follows: 






d of limitation for an appeal from a decree or order of the-City Court. shall i 
provided by law for a decree ot order of the High Court in the exercise 
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og The. Hon'ble Sir ALEXANDER MILLER moved that in section 15, sub- 
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es THE caztrrglor INDIA, AUGUST 13, 1892. Sail we 
He explained that the omission of the words which he proposed to insekt 
was no doubt a printer's error, and that the arias | obviously was “an appeal 
from a decree or order of the High Court,” &c. he insertion of the words 
wotild make the meaning of the sub-section more clear, “ 
The Hon’ble Sir PHiLip HuTCHINS said that he accepted his hon’ble 
friend’s amendment. 7 a 
The Motion was put and agreed to. 
The Hon’ble Sir PHILIP HUTCHINS moved that the Bill, as amend- 
ed, be passed. 
The Motion was put and agreed to. 


LOWER BURMA TOWNS BILL. 


The Hon’ble Sir CHARLES CROSTHWAITE moved that the Bill to 
further provide for the Administration of Towns in Lower Burma be referred to 
a Select Committee consisting of the Hon'ble Sir Philip Hutchins, the Hon’ble 
Sir Alexander Miller and the Mover, with instructions to report after a month. 


The Motion was put and agreed to. 


PORAHAT ESTATE BILL. 


The Hon'ble SiR ALEXANDER MILLER moved for leave to introduce 
a Bill to annex the estate of Porahat to the Singhbhum District, and for 
certain other purposes. He said :— 

“The estate of Porahat is a small estate which was confiscated in 1858, 
and apparently has been administered by the Deputy Commissioner of Singh- 
bhum ever since without any regular incorporation in the district. But Sir 
Charles Elliott is of opinion that it would be proper that it should be formally 
attached to the Lieutenant-Governorship of Bengal and put under the Deputy 
Commissioner as part of his district. A’ proclamation has issued formally an- 
nexing the estate to the Bengal Province, and now it is neces to introduce 
a Bill for the purpose of making it part of the district. The Bill is drawn on 
the same lines as that which was enacted in 1886 in respect to Jhansi and 
Morar, and it is of a purely formal character.” 


The Motion was put and agreed to. 


The Hon'ble SiR ALEXANDER MILLER also introduced the Bill. 


The Hon'ble SiR ALEXANDER MILLER also moved that the Bill and 
Statement of Objects and Reasons be published in the Gazette of India’ in 
English, and in the Calcutta Gazette in English and in such other languages 
as the Local Government thinks fit. 

The Motion was put and agreed to. 


The Council adjourned sine die. 


J. M. MACPHERSON, 


SIMLA; Offg. Secretary to the Government of India, 
Legislative Department. 


The rath August, 1892. 
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Fate pectively to ere 
pahsine bridges vidges made an maintained at Government expense. 


; ao have been condemned = death; and, after a good deal of c 
the Bombay Government, a 
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nt has been agreed upon, b 
particular Reon cases aie it has been made clear t 
proper | achinery in the State itself for carrying the sentences into executi 
es are such 
‘and in those 





where, the State being very small, the circumstanc 


unreasonable to expect it to provide that machinery —in those cases, 
only, it is propo sed to authorise the deportation o of criminals to British India for — 
the purpose of having the sentences passed on them carried into casei This i is 


the object for which ask leave to introduce ‘the Bill.” 
The Motion was put and agreed to. apy 
The Hon'ble SiR ALEXANDER MILLER aise adtecdacha the Bill. 
The Hon'ble SiR ALEXANDER MILLER also moved that the Bill and State-_ 


ment of Objects and Reasons be published in the zette of India ieee ; 
English and in a other languages 






and in the st official Gazettes in 
i Governments think fit.” 


_. The Motion was put and agreed to. 
LANSDOW NE BRIDGE BILL. 


The Hon'ble SiR ALEXANDER MILLER also moved for leave to 
duce a Billto remove doubts as to the levy and collection of tolls up 
Lansdowne Bridge ovet the Indus at Sukkur in the Resmtony: “id Bowne 
for other purposes. | He said :— 
‘s*The prety for the Bill arises out of what miay alk ia PHOS 

. By Act Vil of 1851 pemct was given to the Governor of the three Pre- | 
ncies and the Lieutenant-Governor of the North-Western Provinaes re: 
and provide for e administration | 1 all 3 
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‘remained in force—and it does so remain everywhere 

of Bomba no difficulty said arise ee any 
» ‘Government’ in was t 
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